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MARY A. FOWLER VS. GEORGE KOEHLER. 

wlw UI nH-° f f ashl | n K t<J “’ i,s pel ' P lat tllereot recorded in the 
buivejoi b Olliee ol said District m Book 37 at page 51, did con- 

btimt and build thereon a dwelling, now known us premises No. 

" ^ | m 8 street, Northwest, and which dwelling was completed 

on or about September 1st, lit Id. That in building said dwelling 
^!‘ consti acted the west wall thereof as a party wall, thirteen 
inhes in width and about sixty teet m depth or length, placing or 
budding six and otic-hall inches in width, by the said depth or 
long h thereoi, on Ins aloresuid Lot and six and one-half inches in 
w id 111 , by said length or depth, on the adjoining Lot on the West 
now known as Lot numbered one hundred and three (103) of Low¬ 
ers combination ol parts oi Lots numbered seventeen and eighteen 
(18) in Block numbered Thirty-five (35) in the said sub- 
1 division called Columbia Heights”, in said District, as per 
plat thereof recorded m said Surveyor’s Oflice in Book 48 
at page i t), and which said last mentioned property was not at the 
time of the erection by plaintiff of said wall nor has it since been 
owned by plaintiff. That ever since its completion said wall, built 
cis aloicsajd, has remained and still remains a party wall 

That on or about November 18, 1910, by Deed bearing that date 
and recorded November 25. 1910, among the Land Records of said 
Distnct jn the oflice of the Recorder of Deeds, in Liber 3381 at 
tolio et setp. plaintiff conveyed the above described Lot eiglitv- 
nine (89) to Hannah J. Atkinson, Julia E. Atkinson, and Frances 
L. Atkinson, excepting, however, therefrom and expressly reserving 
unto himself thereby, as grantor therein, all his right, interest 
estate, title and ownership in the aforesaid West party wall of said 
premises erected b\ him as aforesaid, by tlie following language 
used and incorporated in said Deed, viz: “and the said George Koeh¬ 
ler reserves unto himself, his heirs and assigns, the right to'the free 

use of the west wall of the building erected upon the said Lot as a 
party wall.” 

That on or about the 9th dav of March, 1914, the defendant ac¬ 
quired the title of the aforesaid Lot numbered one hundred and 
three (193). subject to the condition that no structure should be 
erected tbereon. except such as are allowed in the City of Washing¬ 
ton under the Building Regulations, and with knowledge of the ex¬ 
istence of the aforesaid wall as built and located as hereinbefore de¬ 
scribed, and that shortly thereafter she commenced the construction 
and building of a dwelling on said Lot one hundred and three 
(193). said dwelling being or to be known as premises No. 

3 1346 Irving street, Northwest, and in doing so she used said 

party wall as such and as the east wall of her said dwelling, 
and for its support, made use of said party wall so as aforesaid built 
by the plaintiff, in the usual and customary manner, placing or an¬ 
choring the joists and supports of her.the defendant’s aforesaid dwell¬ 
ing. therein and thereon, and she still continues to so use and occupy 
said wall; that she has not paid for such use of said wall the value 
thereof as ascertained and certified bv the Building Inspector of the 
said District. 

That in consequence thereof and of the aforesaid reservation in 
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his aforesaid Deed the plaintiff became entitled to and demanded of 
the defendant, through her husband, Chapman W. Fowler, acting as 
her Agent, that she pay him one-half of the value of said wall, and 
for the purpose of ascertaining the value thereof, the defendants 
husband and agent requested the Building Inspector of said District 
to measure said party wall and to compute one-half the contents 
thereof and the value of said one-half, which on or about April 6th, 
1914, said Inspector did, ascertaining thereby and so certifying to 
said Chapman W. Fowler on or about April 15, 1914, that the value 
of said one-half of said party-wall was $254.11, the payment of 
which amount, less the sum of $2.50.—being one-half of the fee 
charged by said Inspector for making said computation and meas¬ 
urement. paid bv the defendant, and chargeable against plaintiff.— 
the plaintiff demanded from the defendant, but the said defendant 
refused and ever since has refused and still refuses to pay the same 
or any part thereof on the ground that plaintiff is not an “adjoining 
owner” and therefore under the law not entitled. 

4 That the aforesaid grantees of plaintiff have never claimed 

any compensation from the defendant for the use of said 
party wall by her. but on the contrary they have expressly recog¬ 
nized the ownership thereof and the right thereto to be vested in 
plaintiff. 

Wherefore the plaintiff brings this suit and claims from the de¬ 
fendant the sum of $251.61, together with interest thereon from the 
15th day of April, 1914. besides the costs of this suit. 

2. The plaintiff sues the defendant, who is a married woman, in 
relation to her sole and separate estate, for money payable by the 
defendant to the plaintiff for goods sold and delivered by the plain¬ 
tiff to the defendant; and for work done and materials provided bv 
the plaintiff for the defendant at her request; and for money 
lent hv the plaintiff to the defendant; and for monev paid by the 
plaintiff for the defendant at her request; and for money received 
by the defendant for the use of the plaintiff; and for money found 
to be due from' the defendant to the plaintiff on accounts stated be¬ 


tween them. 

And the plaintiff claims $251.61 with interest from the loth day 
of April, 1914, according to the Particulars of Demand hereto an¬ 
nexed, besides costs of this shit. 

’ GEORGE C. GERTMAN. 

Attorney for Plaintiff. 


Particulars of Demand. 


Copy of Appraisement Made by Inspector of Buildings 
of Columbia and Furnished Chapman W. Fowler 
15, 1914. 


of the District 
by Him April 


“Dear Sir; Pursuant to your request I beg to advise you that I 
have measured the west wall of premises No. 1644 Irving street, 
Northwest, as far as used by building adjoining the said 
5 premises, and my computation shows one-half the contents 
of same and value thereof to be as follows: 
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14379 bricks at $15.50 per M. $222.87 

142 cu. ft. concrete at $.21 per ft. 29.82 

47.33 lin. ft. Slate at $.03 per ft... 1 .42 

— ft. Rubble "tone ;it $— per ft.,. 

Total. 254.11 


The measurement fee $5.00 lias been paid by you. 

Yerv respectfu 11 v. 

MORRIS HACKER, 

Inspector of Buildings. 

Mr. Chapman \V. Fowler. 918 F street, N. W., City.” 


Value of Wall, fixed as above, owing by defendant. $254.11 

Minus one-half of measurement. 2.50 

Balance owing plaintiff. 251.61 


Affidavit. 


District of Columbia, ss : 

I, George Koehler, being first duly sworn according to law, upon 
my oath depose and state that T am the plaintiff in the annexed 
Declaration wherein Mary A. Fowler is the defendant. 

That plaintiff’s cause of action against the defendant arises out of 
and is grounded upon, first, the liability fixed by the Building Regu¬ 
lations of the District of Columbia governing the use of party walls, 
and secondly, upon an implied contract between plaintiff and de¬ 
fendant whereby the defendant becomes obligated to pay to plaintiff 
the amount claimed in the Declaration, by reason of the facts set 
forth in the first Count of said Declaration; that said Declaration in 
its entirety is made a part of this affidavit with same force and effect 
as if copied herein. 

That on April 1st, 1914, plaintiff received from Chapman W. 
Fowler the following response to bis demand upon the said Fowler 
for compensation for .the use of said party wall described in said 
Declaration. 


f> “April 1, 1914. 

“Dear Mr. Koeiiler: I am in receipt of your favor of the 30th 
ult. relative to my building on Lot 103 Square 2849 (house to be 
known as 1346 Irving street, X. W., and replying thereto beg to say 
that your claim of ownership of part of party wall is surprising to 
me, for. as I understand the law, it is impossible for any one other 
than the adjoining owner to exercise dominion over the party wall. 

I have had the wall measured but must decline to pay you until 
vour claim has been definitelv ascertained, as you are in no sense the 

t/ 

adjoining owner. 

Yours respectfully, 


CHAPMAN W. FOWLER.” 
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That prior to the writing of the aforesaid letter and during the 
construction of the aforesaid building the said Chapman Fowler 
caused the title of said property mentioned therein to be placed in 
the name of his w T ife, the defendant. 

That since the receipt of the aforesaid letter plaintiff has several 
times interviewed the defendant’s husband in relation to his afore¬ 
said claim, acquainting him with the reservation under the aforesaid 
Deed to the said Atkinsons and attempted to obtain an adjustment 
of the said claim, hut the said Chapman \V. Fowler, as husband and 
agent of the defendant, adheres to his aforesaid letter copied herein 
and refused and still refuses to pay plaintiff the amount ascertained 
as aforesaid by the Building Inspector of said District, 

By reason of the premises, and as claimed in the declaration, 
plaintiff claims that there is due him and that he has a just right to 
recover from the said named defendant the sum of Two hundred 
and fifty-one dollars and sixtv-one cents ($251.61) with interest 
thereon from April 15th, 1914, exclusive of all setoffs and just 

grounds of defense, besides costs of this suit. 

GEORGE KOEHLER. 

7 Subscribed and Sworn to before me this 16th day of June, 

A. D., 1914. 

HARRY M. PACKARD, 

Notary Public, D. C. [seal.] 

Demurrer. 

Filed July 8, 1914. 

* * * * * * * 

Comes now the defendant hv her attorney and says the plaintiff’s 

declaration is had in substance. r> T -Dvn?v 

A. A. BIRNEY, 

Attorney for Defendant. 

Note —\mong the matters of law intended to he argued on .the 
above demurrer are First: That the alleged reservation of the ‘right 
to the free use” of the wall in question to one who was not the ad- 

ioining owner was void: . . • * 

Second. That the reservation of a right of use gives no nght of 

action for money against the defendant, and 

Third That the Building Regulations of the District of Colum- 
bia so far as they authorize the erection of party walls except by 
mutual agreement of adjoining owners are not applicable to the 

locality described. 

Mr. Geo. C. Gertman, Attorney for Plaintiff: 

c, P . notice that the above demurrer will be set for hearing 

on Friday, .lu'y n- 1914. at 10 o’clock A. M. or as soon thereafter 

as counsel can he heard. ^ ^ BIRNEY, 

Attorney for Defendant. 
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Opinion of the Court. 

Filed November 4. 1914. 

♦ ♦**** 

The declaration, in addition to certain conclusions of law, which 
must be disregarded, alleges these facts: The plaintiff* owned a lot 
in this District, in that part, known as the County of Washington 
and outside the limits of the city of Washington, and erected 
thereon a building with a party wall six and one-half 
inches of which was on his own lot and six and one-half 
inches on the adjoining lot owned by another. Thereafter he 
conveyed to the Atkinsons, incorporating in his deed the fol¬ 
lowing: “And the said George Koehler reserves unto himself, his 
heirs and assigns, the right to the free use of the west wall of the 
building erected upon the said lot as a party wall.” The plain¬ 
tiff did not then and has not since owned the lot adjoining. The 
deed was duly recorded. Thereafter the defendant acquired title to 
said adjoining lot with knowledge of the existence of the party wall, 
and built upon her lot, using the party wall for her building and is 
still using it. The plaintiff has had the value of one-half of the wall 
ascertained by the building inspector in accordance with the re¬ 
quirements of the building regulations, and has demanded that sum 
of the defendant; but the defendant refuses to pay. Wherefore the 
plaintiff sues for said sum. 

The grounds of the demurrer are: (1) that the so-called reserva¬ 
tion, as being to one not an adjoining owner, is void; (2) that the 
reservation of a right to use gives no right to sue the defendant for 
money; (3) that the building regulations in this respect are not 
applicable beyond the city limits. 

9 With regard to the third point we shall only say that we 

adhere to the former opinions of this court expressed in Allen 
x. Etchison, 40 Wash. Law Rep. 41, and McCormick v. Etchison, 40 
Wash. Law Rep. 407, to the effect that the regulations do apply 
throughout the District. 

As to the first point we agree with the attorney for the defendant 
that the reservation of the right to free use of the wall, taken lit¬ 
erally, is a reservation that could not be held good. It could not 
have been the intention of the grantor to reserve any right to use 
the wall from the east side as he was parting with the land and the 
building and such a right would have been so inconsistent with the 
purposes of his grant that it is not even claimed that the words could 
be given this meaning. It could not he good as a reservation of the 
right to use the wall from the west side because the grantor had no 
interest in the adjoining land to which the right to use the wall 
could attach. 

As to the second point, namely, that the reservation of the free 
right to use the wall did not amount to a reservation of the right to 
recover compensation from the adjoining owner in case the adjoin¬ 
ing owner should make use of the wall, we entertain a different 
opinion. If the clause is to he given any effect at all it must have 


8 

* 
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reference to this right of recovery. The plaintiff not being the owner 
of the adjoining lot could not reserve the right to use the wall, but, 
as the defendant admits, he could reserve the right to recover the 
compensation and that was all he could reserve. We think the clause 
ought to be given a sensible construction and one which will give 
some legal effect to the words if that can reasonably be done. Every 
clause in a contract or deed ought to be given some force, if 

10 possible. It is evident that the parties to this deed intended 
that the grantor should keep back to himself something out 

of his grant and no doubt a proper deduction was made from the 
purchase price of the premises to represent the value of the right 
intended to be reserved. It seems to us a proper case for the appli¬ 
cation of the maxim Ut res magis valeat quam pereat. If the reserva¬ 
tion should be construed in this way it is admitted that the plaintiff 
may recover. Conduitt v. Ross, 102 Ind. 166. Accordingly the 
demurrer must be overruled and the declaration adjudged sufficient. 
The defendant not desiring to replead but electing to stand on his 
demurrer, judgment must be rendered for the plaintiff for the 
amount claimed in his declaration. 

WENDELL P. STAFFORD, Justice. 

Supreme Court of the District of Columbia. 

Thursday, November 5th, 1914. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 

******* 

Upon consideration of the demurrer filed herein to the declaration, 
it is ordered that said demurrer be and the same is hereby overruled. 
Whereupon the defendant by her attorneys of record electing to 
stand upon said demurrer, it is considered that the plaintiff recover 
of the defendant the sum of.Two Hundred Fifty-one and 61/100 
($251.61) Dollars, with interest thereon from the 15th day of 
April, 1914, together with costs of suit to be taxed by the clerk and 
have execution thereof. 

11 From the foregoing the defendant by her attorney, in open 
court, notes an appeal to the Court of Appeals, whereupon, 

the penalty of a bond to operate as a supersedeas is hereby fixed in 
the sum of Five Hundred Dollars. 

Memorandum. 

November 7, 1914.—Supersedeas bond approved and filed. 

Assignment of Eirors. 

Filed November 17, 1914. 

******* 

The Court erred: 

1. In overruling the demurrer to the declaration. 
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2. In holding that the reservation to the plaintiff in the deed of 
conveyance to Atkinson of a right to the free use of the wall in 
question gave the plaintiff a right to sue the defendant for the value 
of that part of the wall used by her. 

3. In holding that the Building Regulations of the District of 
Columbia, so far as they authorize the erection of party walls ex¬ 
cept by mutual agreement of adjoining owners are in force outside 
the limits of the City of Washington as laid out on the original plans 
thereof. 

A. A. BIRNEY, 
Attorney for Defendant. 

Appellant's Designation. 

Filed November 17, 1914. 

******* 

The defendant hereby designates the following as the record upon 
her appeal to the Court of Appeals. 

12 1. Copy of declaration (omit the affidavit). 

2. Copy of defendant’s demurrer. 

3. Order overruling demurrer. 

4. Judgment. 

5. Opinion of Justice Stafford. 

6. Memorandum of appeal and of order fixing security. 

7. Memorandum of bond on appeal. 

8. Assignment of errors. 

A. A. BTRNEY, 
Attorney for Defendant. 


Appellee s Designation. 


Filed November 19, 1914. 

****** 


In addition to the record upon defendant’s appeal to the Court 
of Appeals as designated by her, the plaintiff also designates the 


following: 

Particulars of Demand and 
Declaration in this Cause. 


Plaintiff’s affidavit attached to the 

GEORGE C. GERTMAN, 

Attorney for Plaintiff. 


13 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, herebv certify the foregoing pages numbered from 1 to 
12, both inclusive, to be a true and correct transcript of the record, 
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according to directions of counsel herein tiled copies of which are 
made part of this transcript, in cause No. 57018 at Law, wherein 
George Koehler is Plaintiff and Mary A. Fowler is Defendant, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 30th day of November, 1914. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2756 Mary A. Fowler, appellant, vs. George Koehler. Court of 
Appeals, District of Columbia. Filed Dec. 2, 1914. Henry W. 
Hodges, clerk. 
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